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JUDGMENT

BRIEF FACTS OF THE PROSECUTION CASE

1. The  prosecution  case  in  brief  as  stated  in  the  FIR  lodged  by  the

informant is that on 15.09.2013 the informant was on duty in the road

of Chirapatty towards Civil Hospital, Tinsukia and there was no entry

board in that road. At that time the accused person at about 7:20 PM,

driving  Ape  vehicle  bearing  registration  no.  AS-23-AC-6941  illegally

entered into the no entry road and when the informant stopped him

from doing so, the accused person used filthy languages against the

informant  and  challenged  him  to  do  whatever  he  wants,  but  the

accused denied to take out his vehicle from the no entry road. The

accused stopped the  informant  in  discharging  his  official  duty.  The

informant, left with no option inform the matter to the police station

over  telephone and took  the  accused person  to  the  police  station.

Hence the case.

INVESTIGATION

2. On the  basis  of  aforesaid  FIR,  police  registered a  case  against  the

accused person as Tinsukia PS Case No. 664/13 under section 294/353

of  Indian  Penal  Code  (Herein  after  referred  to  as  IPC).  Police

investigated the case and on completion of  investigation submitted

charge-sheet against the accused person Md. Mohibul Hussain under

section 294/353 IPC.

APPEARANCE OF THE ACCUSED PERSON

3. On appearance of the accused person Md. Mohibul Hussain in Court,

copies of relevant documents u/s 173 Cr.P.C were furnished to him in

compliance with section 207 of Cr.P.C.

SUBSTANCE OF ACCUSATION AGAINST ACCUSED PERSON

4. Considering the relevant documents and hearing both the parties a

prima facie case was found against the accused person under section
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294/353 of IPC. The accused person pleaded not guilty and claimed to

be tried when particulars of offences under those sections are duly

read over and explained to him.

WITNESS EXAMINED AND DOCUMENTS EXHIBITED

5. Prosecution side adduced evidence of three witnesses and exhibited

two documentary evidences.

EXAMINATION OF THE ACCUSED U/S 313 Cr.P.C

6. At the close of the prosecution evidence, examination of the accused

person  U/S  313  of  the  Cr.P.C.  have  been  done  with  regard  to  the

incriminating circumstances appeared against him in the prosecution

evidence.  Defence  side  has  adduced  no  evidence  and  plea  of  the

defence is of total denial.

ARGUMENT

7. I  have  heard  the  arguments  of  the  Learned  Additional  Public

Prosecutor  representing  the  State  and  Learned  Defense  Counsel

representing  the  accused  person.  After  perusing  the  records,

considering  the  materials  produced,  hearing  the  arguments  of  the

learned counsels for both the sides, the following points are taken as

points for determination.

POINTS FOR DETERMINATION:

(i) Whether on 15.09.2013 at about 7:30 PM the accused person

had uttered  obscene words,  in  or  near  any  public  place,  and

caused annoyance to the informant and thereby committed an

offence punishable under Section 294 IPC.

(ii) Whether on the same day and same time the accused person

assaulted or used criminal force to the informant, to deter the

informant, who is the public servant from discharge of his duty

and thereby committed an offence punishable under Section 353

IPC.
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DISCUSSION, DECISION AND REASONS THEREOF:

1. PW 1 Sri Amitabh Pandey, who is the informant of this case stated that

on 15.09.2013 from between 5 PM to 8 PM he was on duty in the road

of chirapatty towards Civil Hospital, Tinsukia. He also stated that on

that day the accused person violated the no entry board and entered

his ape truck through chirapatty road. When the informant restrained

the accused came down from his vehicle and asked him “Who is he?”

and pushed him holding on chest and told him “What he will do?”. He

also stated that after that he over telephone called Makan Bora to

come with team. They came and the accused was arrested and the

vehicle was seized. He proved Ext.1 as the ejahar and Ext.1(1) as his

signature.  He  proved  Ext.2  as  the  seizure  list  and  Ext.2(1)  as  his

signature.

2. During his  cross-examination PW1 stated that  he went  through the

case dairy in the court on the day of adducing evidence, although he is

not the I/O of the case and he is not authorized to perused the case

diary. He stated that on the day of incident his duty was on G.N.B. road

towards the way going to Panchali and the no entry board was not on

that road. He also stated that being an employee of traffic branch his

duty is to register a case under MV Act if someone violent the no entry

board.  But  on  that  day  although  the  accused  entered  his  vehicle

violating the no entry, he has not registered any case under MV Act.

and also not taken any fine. He further stated that the no entry board

on that  day  was  in  chirapatty  charali  and  the  incident  occurred  in

G.N.B.  Road  towards  the  way  to  Panchali.  He  also  stated  that

whenever he go for duty, they put signature in a duty register, but he

has not submitted any copy of a duty register dated 15.09.2013.

3. PW  2  stated  that  he  was  in  the  market  place  near  the  place  of

occurrence at  the time of  incident.  He stated that  at  that  time he

heard  hue  and  cry  and  after  reaching  place  of  occurrence  he  was

informed that one red colour Ape truck entered the no entry road of

Chirapatty. After that he saw that some altercation between the truck

driver and the police. He proved Ext.2 as the seizure list and Ext.2 (2)

as his signature.

4. During his cross-examination PW2 stated that on the day of incident

the no entry board was situated at under the tree at chirapatty and he
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was doing shopping at a distance of about 500 m. He stated that he

had not seen whether the alleged vehicle had entered the no entry

road or not and he had also not seen the driver of the said vehicle. He

also stated that while signing Ext.2 he had not read the contents of

Ext.2.

5. PW 3 stated that he has seen one Ape Vehicle crossing the no entry at

chirapatty and entering towards G.N.B. Road on the day of incident. He

proved Ext.2 is the seizure list and Ext.2(3) as his signature.

6. During his  cross-examination PW3 stated that  he have no personal

knowledge whether the alleged Ape Vehicle actually entered the no

entry  road  or  not.  He  also  stated  that  police  called  him  to  police

station on the next day of incident and recorded his evidence.

Judicial Determination

7. I have considered the evidence on record of both sides in its entirety

and I have also considered the rival pleas of both sides.

8. Now, coming to the points for consideration, in to constitute an offence

U/S.  294  I.P.C.,  the  prosecution  is  required  to  prove  the  following

ingredients:  (1)  obscene words  must  have  been used in  or  near  a

public place; (2) the words used were obscene in nature; (3) that the

said act/ (s) caused annoyance to others. In the instant case, it is seen

that the FIR only mentions that the accused person had used filthy

language.  Although FIR is  not  a substantive piece of  evidence and

cannot be expected to be an encyclopedia stating all  the events in

toto, yet the FIR reveals that the complainant has not specified about

bad  language  used.  Now,  we  are  required  to  see  whether  the

prosecution evidence fulfils all  the requirements of Section 294 IPC.

Perusal  of  all  prosecution  evidence  reveals  that  none  of  the  Pw’s

including the informant mentioned the specific bad languages used.

Hence prosecution failed to prove the ingredients of Section 294 of

IPC.

9. The ingredients of offence under Section 353 are: 1. The victim must

be a public servant, 2. When assaulted, he must have been acting (i)

In execution of his official duty; (ii) And the assault was intended to

deter him from discharging his duties; (iii) That it was in consequence

of  anything done or  attempted,  to  be done by  such person in  the

lawful discharge of his duty. PW 1 although he stated in his evidence in
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chief,  stated  incriminating  against  the  accused,  but  in  his  cross

examination stated that on the day of incident his duty was on G.N.B.

road towards the way going to Panchali and the no entry board was

not on that road. There is a sharp contradiction in his statement and in

the  version  given  in  ejahar,  since  in  ejahar  it  is  stated  that  the

informant was on duty in the road of Chirapatty towards Civil Hospital,

Tinsukia and there was no entry board in that road. Hence, it casts a

doubt in his evidence. Moreover, prosecution has failed to prove the

duty of PW1 on the day of incident, by exhibiting the duty register.

Now, let us see whether the other pws support the evidence of PW1.

PW2 said that he heard that one red colour Ape truck entered the no

entry road of Chirapatty. But in cross he stated that he had not seen

whether the alleged vehicle had entered the no entry road or not and

he had also not seen the driver of the said vehicle. Hence, PW 2 did

not state anything incriminating against the accused. Similarly, PW3

has  also  stated  that  he  have  no  personal  knowledge  whether  the

alleged Ape Vehicle actually entered the no entry road or not. Hence,

in the absence of any substantive proof, the benefit of doubt may be

accorded to accused and hence he is found not guilty of the offence

U/S.  353 IPC. 

10. Thus from the evidence of the prosecution witness,  it  is found that

there is no evidence on record to implicate the accused person with

the incident, as has been alleged in the FIR. The cardinal principle of

criminal jurisprudence is that the guilt of an accused person in any

criminal  case  is  required  to  be  established  beyond any reasonable

doubt by cogent evidence. Hence in the absence of any substantive

proof or evidence to substantiate the guilt of the accused person in the

instant case, this Court is of the considered opinion that the accused

person is not guilty of the offences U/S. 294/353 I.P.C

11. In the light of the above discussion & reasons, I am of the opinion that

the  prosecution  has  failed  to  prove  the  case  against  the  accused

person beyond reasonable doubt. Hence, the accused person deserves

to be acquitted of the charge leveled against him.

12. Hence point (i) and (ii) are decided in negative and goes in favour of

the accused person.
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Order

The  standard  of  proof  in  criminal  law  is  to  prove  guilt  beyond  all

reasonable doubt. From the above discussions I come to the conclusion

that the prosecution has failed to establish the allegations against the

accused  person.  Hence  the  accused  person  Md.  Mohibul  Hussain  is

acquitted of the charges under section 294/353 of Indian Penal Code on

benefit of doubt and the accused person be set in liberty forthwith.   

The  bail  bond  of  the  accused  person  be  remained  in  force  for

another six months from today.

This judgment is given under my hand and the seal of this Court on

this 14th day of May, 2018.

The case is disposed of.

                  (ZAFREENA BEGUM)

    JUDICIAL MAGISTRATE FIRST CLASS

                         TINSUKIA
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A P P E N D I X

List of Prosecution Witnesses

PW1: UBC/646 Amitabh Pandey.

PW2: Sri Sarat Laskar.

PW3: Sri Utpal Mahanta.

List of Defence Witnesses

DW: None

List of Prosecution Exhibits/Documents:

Ext.1: Ejahar.

Ext.2: Seizure List.

List of Defence Exhibits/Documents:

Nil

          (ZAFREENA BEGUM)

                                                              JUDICIAL MAGISTRATE FIRST CLASS

                                                                                    TINSUKIA
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